NOVEMBER

D
A

R1SK M ANAGEMENT PERSPECTIYV

Medical Assistants:
Delegation, Supervision, and Vicarious Liability

PROASSURANCE.

MEDICAL MALPRACTICE INSURANCE



-u TABLE OF CONTENTS

Claims Rx is published for the benefit of

SretsstrEnes pelicyhelsle s, Eauing INTRODUCTION........cooooor s 2
claims-based learning.
e © . CASE ONE:
UPWITETS and editors constantly Vicarious Liability for MAEFTOrs ... 3
review industry trends and closed claims
Fenmailen o e ess o hele reduas sk RISK REDUCTION STRATEGIES.......c..ooccoervemnrnnnsnsnnscnsnscninn 5
and increase positive outcomes.
CASE TWO:
Lack of SUPEIVISION ... 6
Typically each Claims Rx provides
. . RISKREDUCTION STRATEGIES ... 7
an opportunity for ourinsureds
to earn .5 AMA PRA Category 1
Credit™ at no additional cost. C_A.SE THREE: . . . .
Aiding and Abetting the Unlicensed Practice of Medicine...... 8
ACCESS YOUR ONLINE ACCOUNT: RISK REDUCTION STRATEGIES ..........occocccooivmrmiinrniiininnnisscnnisesinnis 9
Sign in to your ProAssurance
account and select “Claims Rx” from CASE FOUR:
the “Seminars” menu for access. Providing Medical AdViCe ... 10
Read the article, and complete a RISK REDUCTION STRATEGIES .........c...oooccomovoierrrmscnrcrserene 11
post-activity quiz and evaluation
to receive a CME certificate. CASE FIVE:
) : Disagreement About MA Scope of Practice.........cccoccccc... 12

Crem T RISK REDUCTION STRATEGIES

................................................................ 13
RELEASE DATE
NOVEMBER 1, 2025 CONCLUSION ... cssesssssnees 14
EXPIRATION DATE ENDNOTES ..........ocreiisesessssessssssesssssessssssssssssesssss 15
NOVEMBER 1, 2028

By Mary-Lynn Ryan, JD, CPHRM & Barb Linder, RN, MSN, CHC, CPHRM

About Mary-Lynn Ryan, JD, CPHRM

Senior Risk Management Consultant

Ms. Ryan began her professional career in medical
liability defense litigation, was then a staff attorney
at the California Medical Association; and prior

to its acquisition, was a Risk Manager at NORCAL.
In addition to providing risk reduction services at
ProAssurance, she teaches Legal Issues for New
Dentists at the University of MN School of Dentistry.
Mary-Lynn obtained her JD from Pepperdine,

and sheis licensed to practice law in California.
She has a Graduate Certificate in Health Ethics.

The information provided in this publication offers risk management strategies and resource links. Guidance and recommendations contained in this publication are not
intended to determine the standard of care, but are provided as risk management advice only. The ultimate judgment regarding the propriety of any method of care must
be made by the healthcare professional. The information does not constitute a legal opinion, nor is it a substitute for legal advice. Legal inquiries about this topic should
be directed to an attorney. ProAssurance makes no representation regarding compliance with state or federal law by offering this publication and the links to resources
contained therein. This article and links are provided for your convenience and reference only, and the provision of these links does not mean ProAssurance is affiliated
or associated with these organizations.

CLAIMSRx « NOVEMBER2025 « Medical Assistants
RETURN TO TABLE OF CONTENTS 1
© 2025 ProAssurance Corporation « M6241


https://secure.proassurance.com/account/sign-in/

Medical Assistants:
Delegation, Supervision, and Vicarious Liability

INTRODUCTION

Medical assistants (MAs) can increase patient satisfaction and healthcare quality, which are important aspects of
malpractice liability risk reduction. But MAs can also increase liability risk for their supervising clinicians. Employers of
MAs may be found vicariously liable for MAs’ negligent actions and may also be directly liable for negligent supervision,
delegation, hiring, and training. Additionally, MAs who exceed their scope of practice to the degree that they are
practicing medicine (or nursing) can expose the person delegating tasks to charges of aiding and abetting the unlicensed
practice of medicine (or nursing). This can result in board discipline and, although rare, criminal prosecution.

Determining an MA’s scope of practice can be complicated. Some state laws list what MAs can and cannot do, which
makes scope of practice determinations more straightforward. Other states are vague or silent on the issue. Such
ambiguity is often at the root of unintentional delegation of tasks beyond an MA’s scope.

While allegations in malpractice lawsuits involving MAs vary, an analysis of ProAssurance closed claims revealed
these common themes, including:

« Clinicians inappropriately delegated MA’s tasks, which either were or were not outside the MA scope of
practice, but were beyond their capabilities.

« MAsintentionally violated policies and protocols designed to appropriately limit the MA scope of practice.

+ MAs eitherintentionally or unintentionally failed to follow guidelines, manufacturer recommendations,
or practice protocols.

Providing safe and lawful patient care when utilizing MAs requires teamwork. Administrators and the clinicians who
supervise MAs must create MA policies and protocols that are consistent with state laws and regulations. Clinicians must
be familiar with scope of practice laws and individual MA’'s competency to ensure MAs are only delegated appropriate
tasks. Administrators and clinicians must regularly assess each MA’s competency and compliance with the MA scope of
practice. Finally, MAs must know their scope, work within it, and have the confidence and clinician support to refuse tasks
that are outside of their scope or beyond their level of competence. These are the basic elements of a patient safety/risk
reduction program for practices that use MAs.

The case studies in this article are based on malpractice claims. The risk reduction strategies that follow each case

are offered to create a multimodal risk reduction approach that includes using tools to define and contain MA’s duties;
providing education on scope of practice for MAs, delegating clinicians, and office managers; regularly reiterating scope of
practice; and reassessing MA’s job duties and each MA’s expertise as they expand and develop.
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CASE ONE:
Vicarious Liability for MA Errors

In general, vicarious liability allows an injured patient to hold a third party (e.g., an MA’s
employer) financially responsible for the negligence of the person who caused the injury (e.g.,
their MA). In malpractice litigation, vicarious liability is most frequently associated with an
employment relationship. To be found vicariously liable, the employer need not do anything
wrong. For example, if an employer appropriately hires, trains, supervises, and retains

an MA, but the MA still causes a negligent patient injury, the propriety of the employer’s
management of the MA will not shield the employer from vicarious liability.

In many medical malpractice actions involving patient injuries caused by an MA, the plaintiff’s
attorney will simply name the employer of the MA as a defendant instead of naming the MA.
Although the attorney must prove the MA’s negligence caused or contributed to the injury,
the attorney will seek damages via a vicarious liability claim against the employer.

As you read through the facts of this case, think of what the family practice
physician (FP) could have done to prevent the patient injury.
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An FP owned a practice that employed several MAs. The FP had been prescribing warfarin 2 mg per day to

an elderly patient for many years. The patient called the office one day and spoke to an MA. He requested a
refill of warfarin 10 mg. The MA did not review the patient’s record (which was counter to office policy and her
MA training) to verify what strength of warfarin the patient was taking. She called in the 10 mg prescription

to the pharmacy, which filled it. The patient took 10 mg warfarin daily for two weeks, which caused a
gastrointestinal bleed requiring surgery, multiple hospitalizations, and extensive rehabilitation.

The patient sued the FP’s practice alleging vicarious liability for the MA’s negligence.

DISCUSSION

Medication errors are common in malpractice claims involving MAs. In this case, the FP practice owner
did not believe that the practice should have been named in the lawsuit, because his MA independently
caused the medication error. However, as the MA’s employer, the practice could be held vicariously liable,
regardless of the FP’s own actions.

The defense team believed it would be very difficult to defend the vicarious liability claims against the
FP’s practice. The MA was an employee of the practice. The MA’s failure to check the correct dosage
before calling in the prescription was considered negligent by experts, the FP, and the MA herself.

The MA’s error caused the patient’s injuries. Proving the elements of vicarious liability would be
straightforward.

According to the MA, if she had cross-checked the request for a 10 mg dosage with the order in the
patient record and noted it was different, she would have then called both the patient and the FP to
confirm the difference in dosage was appropriate. In other words, it is likely that this injury would not
have occurred if the office protocol had been followed.

Cross-check protocols were in place to catch exactly this type of error. Unfortunately, there were no
redundancies in this system, which essentially allowed the MA to independently control anything
categorized as a refill. The same error could have occurred due to a simple typo. The MA admitted she
was previously trained during school and at the FP’s office to always cross-check the requested refills
with the prescription from the physician in the patient file. It is also likely that this was not the first time
the MA failed to cross-check a requested refill. However, because neither the FP nor the office manager
was monitoring the MA’s compliance with office medication refill protocols, and the system was not
flagging refill inconsistencies, there were limited opportunities to prevent this type of error.
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RISK REDUCTION STRATEGIES

Because vicarious liability is common in an employer-employee relationship, taking steps to decrease
the risk of employee-related harm to patients is essential. Consider the following strategies:*

e Ensure the office protocol for prescription refills reflects proper clinician supervision and does not
allow MAs to exceed their scope of practice.

> A patient-specific order demonstrates physician supervision, whereas a drug-specific protocol
requires a degree of independent analysis and interpretation that is not appropriate for an
MAto exercise.

e Find ways to reiterate that refill protocols must be followed, for example, by integrating them
in daily safety briefings.? Regularly audit MA performance and compliance with policies and
protocols.

» Consistently coach, further educate, and discipline, if necessary, those who don’t comply.
Consider a ‘Just Culture” approach?® to managing performance.

e Research whether systems issues are making compliance difficult. Remove barriers to safe
and successful performance without cutting corners.

e Even if an MA has been through a training program or has work experience, provide job-specific
training, which includes an introduction to administrative and patient care protocols. Do not rely
solely on shadowing or ad hoc training.

e Include expected duties and responsibilities in MA job descriptions.
e [nitially assess and regularly reassess MA competencies.

> To assess the MA’s compliance with scope of practice and competency requirements,
develop a performance appraisal form based on the MA’s job description.

> Retrain and retest MAs who do not meet expectations.
> Document the process of ascertaining competency and compliance.

» Periodically review and update performance appraisal forms to align with
the MA’s current job duties.

ADDITIONAL RESOURCE

ProAssurance: Employee (Unlicensed) Skills Test*

Sample form to facilitate the creation of a practice-specific checklist to assess the competency of
medical assistants
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CASE TWO:
Lack of Supervision

In the following case, the MA had worked with the primary care physician (PCP) for many
years, and the physician did not feel the need to assess the MA’s injection skills. However,
the unchecked autonomy resulted in a patient injury and inadequate medical record
documentation, which complicated the defense of the claim.

Think of the ways your office supervises MAs. Do you have processes in
place that could have prevented this patient injury?
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A 30-year-old male patient presented to his PCP’s office complaining of a skin rash. After examination,
the PCP told the MA to give the patient a triamcinolone shot. The MA administered the injection into
the right buttock. Four months later, the patient noticed an indentation and depigmentation in the
area near the injection site. He consulted with a plastic surgeon, who told him he would need several
procedures to resolve the indentation. The patient sued the PCP, alleging negligent supervision of the
MA, vicarious liability for the MA’s negligent injection, and lack of informed consent.

DISCUSSION

The MA, who was a long-time employee of the PCP, had given countless injections of all types over the
years. He had learned to give injections under the observation of his former employer. The PCP never
independently assessed the MA’s injection skills, assuming his competence. The expert reviewers in this
case, however, believed the MA did not inject the triamcinolone deeply enough into the muscular tissue.
It likely only reached the subcutaneous level, which caused damage to the superficial tissue surrounding
the injection site. Since the PCP had never observed the MA’s injection technique and had never provided
the MA with training, he had difficulty answering questions about whether the MA was competent.

The lack of documentation further complicated the defense. The MA failed to note the injection
technique or location. Regarding informed consent, the MA documented “RBAs discussed.” It was
unclear who obtained the informed consent, and which risks were discussed. The patient denied
being advised of any risks, and further claimed he would not have consented to the injection if he had
known it could cause subcutaneous fat atrophy.

RISK REDUCTION STRATEGIES

Initial and ongoing skills competency assessments can decrease the risks of errors due to an MA’s lack
of knowledge or incorrect techniques.® Consider the following strategies:

e Confirm that MAs are competent to perform all tasks delegated to them, including
injection administration.

» Consider the injury risk level of tasks assigned to an MA when judging competence to
perform a delegated task.

e Prior to delegating a task to an MA, obtain and document any necessary informed consent
from the patient.

e Ensure MA documentation is adequate through chart review.
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CASE THREE:

Aiding and Abetting the Unlicensed Practice
of Medicine

The line between what an MA can and cannot do is often subtle, but if MAs perform duties
that are supposed to be performed by licensed individuals only, then they are operating
outside the appropriate boundaries of their position. “Practicing medicine” without a
license is a crime. Delegating medical tasks to an MA can be “aiding and abetting” the
unlicensed practice of medicine, which can result in criminal prosecution, professional
board discipline, and civil penalties.

Think about the services provided by the MAs in your office. Could they be
considered medical practice?

A general surgeon decided to expand her practice to include laser hair removal, which would be performed
by her certified medical assistant (CMA). She attended a seminar to obtain training. She and her CMA
received additional training from the laser equipment company. Consistent with what she had learned in
the training, the surgeon’s plan was to set the parameters for the laser for each patient, then rely on the
CMA to perform the procedure. One afternoon, following the parameters that had been set by the surgeon,
the CMA performed facial hair removal on a 30-year-old woman. The patient developed permanent scarring
and hyperpigmentation. She filed a malpractice lawsuit against the surgeon and reported her to the
medical board for aiding and abetting the unlicensed practice of medicine.
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DISCUSSION

Which tasks can be appropriately delegated to MAs varies due to differences in state laws and regulations.
Some states regulate MAs very specifically and have detailed statutes and regulations outlining supervision
requirements and the services an MA may perform. Some states specifically regulate laser use. Other
states’ statutes and regulations make no mention of lasers or what tasks MAs can perform. In states with
no laws or regulations specifying MA scope of practice, it is helpful to determine those tasks that statutes
and regulations specifically describe as the practice of medicine, nursing, or other licensed profession.
Those tasks would be outside of an MA’s scope of practice. Even if not mentioned in a statute or regulation,
tasks that require an MA to exercise independent professional judgment, or make clinical assessments,
evaluations, orinterpretations, would be outside of the MA scope of practice.®

The surgeon in this case did not check whether her state defined laser hair removal as the practice of
medicine—it clearly did. The combination of the state law and the undisputed evidence that the medical
assistant used the laser on the patient at the direction of the physician made this a case that was difficult to
defend. The surgeon was disciplined by the medical board, and the malpractice case was settled.

RISK REDUCTION STRATEGIES

Consider the following strategies:

e Know the laws defining MA scope of practice, delegation, supervision, and education
requirements in your practice state.

» State medical societies and licensing bureaus can serve as resources for determining whether
a particular task may be legally delegated to an MA.

e Do not assume that because an MA is “certified” or “registered” that their scope of
practice extends beyond practice parameters described in state law.

ADDITIONAL RESOURCES

AAMA: MA State Scope of Practice Laws’

Links to MA scope of practice laws in many U.S. states and AAMA general counsel opinion letters about
delegable duties in states without specific MA scope of practice laws

Federation of State Medical Boards: Use of Lasers/Delegation of Medical Functions?®
State-by-state overview with links to requlations and statutes
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CASE FOUR:
Providing Medical Advice

A simple desire to be helpful or make conversation can result in an MA giving and a patient
accepting their advice. In the following case, the MA inadvertently discouraged a patient’s
mother from bringing her child in for an evaluation.

Consider which processes you have in place to ensure MAs are not providing
medical advice to patients.

An MAin a pediatrics office answered a call from the mother of an 18-month-old patient. The mother
explained that her child had a 103° temperature, was vomiting, and was very irritable. Many children had
presented to the office with similar symptoms within the past week, and the pediatricians and nurses had
been discussing the probability that a virus was going around. The MA’s child had recently suffered from
similar symptoms, which she treated with infant ibuprofen. Her child’s symptoms had resolved a few days
later. The MA shared this information with the patient’s mother and then asked if the mother was interested
in scheduling an appointment. The mother, assuming her child had the same virus the MA described,

and consequently believing the symptoms could be treated with over-the-counter medication, declined
the appointment. Unfortunately, the child had pneumococcal meningitis. Delayed treatment resulted in
blindness, seizures, and cognitive delays. The parents brought a lawsuit against the MA and pediatrics
practice alleging negligent delay in the diagnosis of meningitis.
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DISCUSSION

The MA did not equate her conversation with the patient’s mother with providing medical advice.
However, experts believed the MA was negligent, and the negligence was a cause of the patient’s injuries.
It was likely the pediatric practice, as the MA’'s employer, would be found vicariously liable for the delayed
diagnosis of meningitis.

RISK REDUCTION STRATEGIES

As this case indicates, rendering medical advice can be inadvertent. But friendly conversation
can result in devastating patient injuries. Discussing patient symptoms over the telephone can
be particularly tricky because unless informed, the caller won’t know the qualifications of the
person who has answered the telephone. And even if the MA identifies their position, the caller
may not know that providing medical advice is outside of an MA’s scope of practice. Consider
the following strategies:

e Anticipate that patients will attempt to solicit medical advice from MAs.
e Train MAs to appropriately respond to patient telephone medical advice inquiries.

e Mandate the use of a telephone decision grid, developed by clinicians at the practice, that
guides MAs on the proper response and the urgency of certain patient inquiries.

e Put processes in place to discourage MAs from providing opinions in response to a
patient’s report of symptoms.

e Train MAs on appropriate documentation of communication with patients, including that
a patient’s report of medical issues was routed to a licensed healthcare provider in a
timely manner.

e Develop job descriptions for MAs with precise explanations of their roles, responsibilities,
and duties.

e Reijterate scope of practice limitations with existing MAs, supervising clinicians, and staff
on a regular basis.

ADDITIONAL RESOURCE

ProAssurance: 2 Minutes: What’s the Risk? Staff Competencies®
Guidance on the process of checking and documenting clinical staff competencies
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CASE FIVE:
Disagreement About MA Scope of Practice

Effective communication about appropriate delegation is an essential component of safe
medical practice. The following case study highlights the risks that can arise when a supervising
physician delegates tasks to MAs without ensuring clarity around scope of practice.

Consider whether the MAs in your office would feel confident confronting
you when a task you delegated was beyond their scope or comfort level,

A 50-year-old woman presented to an urgent care clinic complaining of shortness of breath and headache.
She was seen by a physician, who ordered an MRI of the brain and a chest x-ray. The MRl was negative, and
the patient was ultimately diagnosed with a cluster headache. The physician prescribed sumatriptan and
told the patient to follow up with her PCP within the next few days.
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Five days later, the urgent care physician received the chest x-ray report from the radiologist, who identified
a nodule orinfiltrate in the patient’s left lung. The urgent care physician instructed his MA to contact the
patient regarding the study and the need to follow up with her PCP. The urgent care physician assumed
that the MA would tell the patient there was an abnormality on the chest x-ray. However, the MA felt that
advising patients about abnormalities on radiographic studies was not within her scope of practice as an
MA. Consequently, the MA urged the patient to follow up with her PCP but said nothing about the results of
the chest x-ray. The patient did not follow up with her PCP because her symptoms resolved.

When the patient next presented to her PCP a year later, it was for a routine physical. He noticed the chest
x-ray in the EHR and informed her of the abnormal results. Shortly thereafter the patient was diagnosed
with unresectable Stage Il squamous cell carcinoma of the left lung.

The patient filed a malpractice lawsuit against the urgent care clinic, urgent care physician, and MA,
alleging the delayed diagnosis significantly reduced her chance of successful treatment. (Her experts
opined that she likely had Stage | lung cancer when the radiologist first noticed the nodule.)

DISCUSSION

Experts believed that the call about the findings on the x-ray should have come from the urgent

care physician, so the patient would understand the significance of them and the need to follow up.
Alternatively, experts believed the diagnosis could have been made earlier if the urgent care physician
had directly communicated the results to the patient’s PCP—even though the results were available

to the PCP in the EHR. The issue of whether it was beyond the MA’s scope of practice to read the x-ray
results to the patient was never resolved. The case took place in a state that did not have any laws
describing the scope of practice for MAs. Regardless of the scope of practice disagreement, the urgent
care physician was both directly and vicariously liable for the failed communication because the MA was
employed by him and under his supervision. Due to negative standard of care and causation reviews, the
claims against the urgent care physician, urgent care, and MA were settled.

RISK REDUCTION STRATEGIES

Consider the following strategies:

e Be aware of situations where it might be legal for an MA to perform a task, but it would be
inappropriate due to the circumstances.

e Ensure that all significant findings that may endanger a patient’s life are directly
communicated between licensed healthcare providers.

e Cultivate a climate where all MAs feel empowered to consult with a supervising physician
whenever they need help or feel that they are being pushed beyond the limit of their
scope of practice.

> Avoid creating an environment where MAs are pressured to complete tasks that are
beyond the scope of their practice or competence level.
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Medical Assistants:
Delegation, Supervision, and Vicarious Liability

CONCLUSION

The line between what an MA can and cannot do is often subtle. However, failure to consider, define, and
monitor an MA’s scope of practice can increase the risk of patient injury, professional liability lawsuits, and
medical board disciplinary actions. Knowing the laws and regulations that apply to the MA scope of practice
in your state is the first step toward complying with the laws. In addition to appropriate delegation policies
and procedures, an MA’s competence to perform a delegated task must be initially assessed and then
reassessed on a regular basis. Effective communication, supervision, and training among administrators
and healthcare team members—based on thorough, workable policies and procedures can further

diminish the liability and patient safety risks MAs can introduce into healthcare settings. Applying the

risk reduction strategies proposed in this publication can potentially minimize the incidence of adverse
outcomes and increase the probability of successfully defending malpractice claims should they occur.
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ENDNOTES

Many risk management resources and past editions of Claims Rx are available on the ProAssurance website, by calling Risk
Management at 844-223-9648, or by email at RiskAdvisor@ProAssurance.com.
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